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Introduction

Film historians David Bordwell and Kirstin Thomp-
son defined the documentary genre, in the simplest 
of terms, as media that “purports to present factual 
information about the world outside the film.”1  Pio-
neer filmmaker John Grierson—who is credited with 
coining the term “documentary”—described docu-
mentaries as the “creative treatment of actuality.”2  
Grierson’s description perfectly put in perspective that 
documentaries are a version of reality because they are 
the filmmaker’s view and perception of the subject.  
This version of reality resonates with a huge segment of 
society.  Between 2019 and 2022, the number of docu-
mentaries available for streaming increased by 77%.3  
Relatedly, the demand for media such as documenta-
ries, docu-dramas, and true crime series increased by 
44% from early 2021 to the end of 2023.4  The recent 
popularity does not look to be slowing anytime soon; 
the market for such media is expected to nearly double 
from $3.94 billion in 2023 to $7.3 billion by 2032.5

As demand for documentaries and related content 
continues to grow, streaming platforms and others in 
the industry with a hand in the different phases of the 
media’s release (e.g., production, marketing, casting) 
have found themselves facing challenges that other 
media categories don’t.  In recent years, filmmakers’ 
creative portrayals of their subjects have led to some 
of the leading streaming platforms facing multimillion 
dollar lawsuits, in which plaintiffs allege that documen-
taries, docu-dramas, and related content on streaming 
platforms have falsely or misleadingly portrayed them, 
causing harm.  While producers and streaming plat-
forms have obtained favorable decisions in many such 
cases, legal victory does not come cheaply; even early 
wins at the motion to dismiss stage still require defense 
counsel to analyze the case, draft top-notch briefs, pre-
pare for and attend hearings, and face the potential for 
an appeal even if their motion is granted.  And those 
lawsuits that settle might do so at substantial amounts. 

Given the frequency and costs of these lawsuits, those 
in the documentary business may be wondering how 
to secure protection against potential lawsuits and 
settlements.  Depending on their specific insurance 
programs, insurance policies may be one such source 
of funding.  Most companies carry commercial general 
liability (“CGL”) insurance that insures the business 
against third-party claims, including those claims that 
may arise from a project’s depiction of its subject.  CGL 
policies often impose on insurers a “duty to defend,” 
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meaning the insurer must defend the lawsuit if there is 
even one claim alleged that is potentially covered.  This 
may allow streaming platforms and other policyholders 
to get the defense funding necessary to fight a lengthy 
lawsuit.  Another type of insurance that those in the 
documentary industry may already have is an errors 
and omissions (“E&O”) policy.  An E&O policy, or a 
specific media liability policy, can be curated to protect 
policyholders in the media industry through specific 
coverage grants that might be beneficial for running 
their business.  With the right protections in place, 
companies involved in the documentary business, such 
as film producers and streaming platforms, can take 
comfort in continuing to produce and release block-
buster documentaries and related content.   

Even with a robust coverage portfolio, streaming 
platforms and others in the documentary business 
should still be wary that certain policy exclusions 
may bar or limit their coverage.  For example, some 
policies may have an exclusion that disclaims cover-
age if the policyholder had knowledge of the alleged 
falsity of a statement prior to its release to the public.  
Similarly, an insurance policy could also contain a 
criminal/fraudulent acts exclusion that operates in 
a similar fashion by disclaiming coverage for any 
alleged intentional acts and violations of criminal 
law.  These exclusions, among others, could hinder a 
policyholder’s insurance recovery.  At the same time, 
media policyholders should feel empowered to know 
that exclusions do not apply just because insurers say 
they do.  Indeed, policyholders across the nation have 
successfully argued that many exclusions, like the 
knowledge of falsity or criminal/fraudulent acts exclu-
sions, do not apply in certain specific circumstances 
under CGL and E&O policies.   

As the volume of documentaries and related content 
grows, so too does the number of lawsuits stemming 
from such content, so filmmakers, streaming plat-
forms, production companies, and others with the 
greatest risk to face lawsuits should carefully review 
their policies to ensure they have the necessary cover-
age or seek to purchase a policy that provides adequate 
coverage.  As explained further below, courts have 
held that certain coverage specifically covers actions 
arising from a documentary or related content, while 
certain exclusions may bar coverage.  Streaming plat-
forms and other policyholders in the entertainment 
industry should take note of both when reviewing or 

purchasing a policy to protect themselves from the 
recent spike in lawsuits.  

I.	 Recen t  Lawsu i t s  S temming  f rom  
Documentaries and Related Original  
Content 

Documentaries and related content have been around 
for decades, but their recent popularity and wide-
spread availability on streaming platforms have led 
to numerous notable lawsuits of late.  These lawsuits 
highlight the common claims that plaintiffs may as-
sert, including defamation, invasion of privacy, and 
misappropriation of name, image, and likeness.  

•	 In 2017, FX was sued over its eight-part docu-
drama Feud: Bette and Joan, which recounts the 
historic rivalry between Hollywood actresses Joan 
Crawford and Bette Davis.  The plaintiff, actress 
Olivia de Havilland (played by Catherine Zeta-
Jones in the show) alleged that she was portrayed 
in a false and negative manner.  Ms. Havilland 
alleged causes of action for: (1) the common law 
privacy tort of misappropriation; (2) violation of 
California’s statutory right of publicity; (3) false 
light invasion of privacy; and (4) unjust enrich-
ment.6  In 2018, the lawsuit was dismissed. 

•	 In 2019, Michael Jackson’s estate sued HBO for 
breach of contract after the release of Leaving 
Neverland, a documentary about Michael Jack-
son’s alleged sexual abuse of children.  According 
to Mr. Jackson’s estate, the documentary violated 
a 1992 contract between Mr. Jackson and HBO, 
which prohibited HBO from making disparaging 
remarks about Mr. Jackson.7  The case was moved 
to private arbitration and voluntarily dismissed 
on November 5, 2024.  

•	 In 2023, Hulu faced a lawsuit for the alleged 
misappropriation of Rachel Heller’s voice, image, 
and likeness in the true crime docuseries Betrayal.  
Ms. Heller alleged that Hulu used a filmed pre-
sentation of her at a public university, despite Ms. 
Heller expressly denying Hulu permission to use 
the presentation.8  Ms. Heller brought causes of 
action for misappropriation of likeness, breach of 
contract, specific performance, promissory estop-
pel, unjust enrichment, and punitive damages. The 
court dismissed Hulu from the action, but the case 
continues against another defendant. 
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•	 In 2023, Adam Rosendorff sued Hulu for defa-
mation over his portrayal in the docuseries The 
Dropout, which documented the controversial 
health technology company Theranos. Mr. 
Rosendorff alleged that the series falsely por-
trayed or misrepresented his actions, profession 
and character, casting him in a false and defama-
tory light.9  The court dismissed Hulu from the 
action earlier this year. 

II.	 Coverage Exists for Streaming Platforms 
and Other Policyholders in the Documentary 
Industry

These numerous lawsuits stemming from docu-
mentaries and related content come hand in hand 
with significant litigation costs for streaming 
platforms, content creators, producers, and other 
media companies.  A party responsible for an aspect 
of the documentary or related content may be able 
to offset these costs through their CGL and E&O 
policies, which may provide defense and indemnity 
coverage.  

A.	 Commercial General Liability Insurance 

The first line of coverage that a streaming platform 
can look to is its CGL insurance.  A CGL policy is the 
prevailing policy that companies purchase to protect 
themselves and their employees from financial loss 
due to third-party claims of bodily injury, property 
damage, and personal and advertising injury. 

While the extent of coverage varies depending on the 
policy, the “personal and advertising injury” part of a 
CGL policy may provide coverage for alleged defama-
tion and other common claims alleged in the lawsuits.  
For example, in the case KM Strategic Management, 
LLC v. American Casualty Company of Reading PA, 
156 F.Supp. 3d 1154, 1160 (C.D. Cal. 2015), the 
court held that the definition of “personal and ad-
vertising injury,” which was defined to include injury 
arising out of: “oral or written publication, in any 
manner, of material that slanders or libels a person or 
organization or disparages a person’s or organization’s 
goods, products or services” created a potential for 
coverage for allegations of defamation.  Accordingly, 
the court found that the CGL insurer had a duty to 
defend the entire lawsuit.  Considering a CGL policy’s 
“personal injury” definition,10 the court in 12th Street 
Gym, Inc. v. General Star Indemnity Co., 93 F.3d 1158, 
1163 (3d Cir. 1996) clarified that slander and libel 

are both forms of defamation before finding that an 
underlying action’s cause of action for defamation 
constitutes a “personal injury.”11

CGL policies are uniquely situated to cover defense 
costs and fees for defamation and similar claims because 
they are generally duty to defend policies.  Depending 
on the applicable law, this means that an insurer’s 
defense obligation is triggered “where the allegations 
in the complaint are reasonably susceptible to an inter-
pretation that states or even roughly sketches a claim 
covered by the policy terms, notwithstanding the pos-
sibility that the underlying claim may ultimately fail, 
or that the merits of the claim are weak or frivolous.”12  
This valuable coverage is enhanced by the fact that an 
insurer is typically required to honor its duty to defend 
obligation for the whole action, even if there are non-
covered claims or allegations in the complaint.13  Thus, 
coupling the duty to defend standard with coverage 
under a CGL policy’s “personal and advertising injury” 
may provide a policyholder like a streaming platform 
the protection when faced with a lawsuit stemming 
from documentaries and related content.  

B.	 Errors and Omissions Insurance

Another type of insurance that can provide the nec-
essary coverage for streaming platforms and others 
in the documentary business from claims that arise 
from documentaries is E&O insurance.  E&O insur-
ance, also known as professional liability insurance, 
is a specialized type of coverage designed to protect 
professionals or specific industries from third-party li-
ability arising out of negligence, omissions, mistakes, 
and errors inherent in the practice of their profession 
or course of their business.  

Media liability insurance, a form of E&O insurance, 
is specifically designed to cover risks associated with 
media activities.  Given its specific use by companies 
in the entertainment industry, media liability insur-
ance contemplates the unique claims that are inherent 
from media activities such as casting, producing, and 
marketing documentaries and related features.  These 
claims include exposures associated with the alleged 
infringement of intellectual property rights, quasi- or 
implied-contractual interests, and claims arising out 
of personal rights such as the right to privacy and 
defamation claims.14  For example, in Federal Insur-
ance Co. v. St. Paul Fire & Marine Insurance Co., 638 
So.2d 1132 (La. Ct. App. 1994) the court found 
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coverage for an underlying action alleging a claim for 
defamation under a Media Special Perils/Broadcast 
Coverage Policy that specifically enumerated cover-
ages for claims arising out of: 

A.	 any form of defamation or other tort related 
to disparagement or harm to the character, 
reputation or feelings of any natural person 
or organization, including but not limited 
to, libel, slander, product disparagement, 
trade libel, infliction of emotional distress, 
outrage or outrageous conduct;

B.	 any form of invasion, infringement or in-
terference with rights of privacy or public-
ity, including but not limited to false light, 
public disclosure of private facts, intrusion 
and commercial appropriation of name or 
likeness;….15

Thus, media liability insurance can be crucial for 
mitigating risks either as another layer of coverage 
in addition to CGL insurance or filling the gaps in 
coverage left by CGL insurance.16

III.	 Insurers May Raise Exclusions (But Don’t 
Lose Hope!) 

Exclusions are a feature of every insurance policy.  
They operate to bar or limit coverage in certain in-
stances, but critically, insurers have the burden of 
proving the applicability of exclusions.  In the context 
of lawsuits arising from documentaries and related 
content, insurers may raise several exclusions to limit 
their exposure, including a knowledge of falsity exclu-
sion and/or criminal/fraudulent acts exclusion.  But 
just because insurers raise exclusions or limitations 
does not mean they necessarily apply.  In fact, policy-
holders have had great success arguing and obtaining 
defense and/or indemnity coverage under CGL and 
E&O policies where the insurer raised the below ex-
clusions.  Accordingly, it is important for policyhold-
ers to carefully consider the terms of their policies, 
especially any exclusionary language, as they are not 
an automatic bar to coverage. 

A.	 “Knowledge of Falsity” Exclusion

While a CGL policy may provide coverage for defa-
mation and other claims common in lawsuits involv-
ing documentaries and related content, the standard 
“personal and advertising injury” coverage may exclude 

“‘personal and advertising injury’ arising out of oral or 
written publication of material, if done by or at the 
direction of the insured with knowledge of its falsity.”17  
The purpose of the knowledge of falsity exclusion is to 
bar coverage where the insured knew that it was mak-
ing a false statement, but still chose to make it anyway.  
In the context of documentaries and related content, 
this exclusion could apply where the policyholder had 
knowledge that it was portraying a subject in a nega-
tive manner and had knowledge that its portrayal was 
not true. However, coverage may not be barred if the 
allegations in the underlying action are supported by 
anything less than the requisite intent knowledge – 
mere negligence or reckless disregard of falsity would 
not suffice.  If the underlying complaint contains at 
least one allegation or claim that is likely to trigger the 
insurer’s duty to defend, courts have refused to apply 
the exclusion until there is an adjudication of liability 
finding that the alleged actor had the requisite intent.18  
Since most underlying actions include allegations of 
both intentional and non-intentional conduct, the 
knowledge of falsity exclusion will generally not bar 
coverage for a policyholder’s defense. 

B.	 Criminal or Fraudulent Acts Exclusion

Another common exclusion insurers may contend is 
applicable to lawsuits stemming from documenta-
ries and related content are criminal/fraudulent acts 
exclusions.  This type of exclusion can be found in 
both CGL and E&O policies and typically excludes 
coverage for claims arising from illegal activity or 
intentional wrongdoing, such as dishonest or fraudu-
lent conduct or any intentional violation of law.19  
Given the exclusion’s focus on intentional conduct, 
insurers will likely allege that the criminal/fraudulent 
exclusion operates in similar fashion as the knowledge 
of falsity exclusion.  Policyholders, in turn, have had 
success in the CGL context arguing that insurers must 
still offer a defense until there is no remaining pos-
sibility of covered liability, even if one of the claims 
alleges a violation of criminal law.20  

Streaming platforms often can overcome an E&O 
policy’s criminal/fraudulent acts exclusion.  In E&O 
policies, the criminal/fraudulent acts exclusion will 
often require a “final adjudication” before it can apply.  
This means that insurers must wait until there is an 
actual finding of liability establishing criminal/fraud-
ulent conduct on the part of the policyholder.  Until 
that time, insurers must provide a defense.  Moreover, 
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settlements will not satisfy the “final adjudication” 
language.21  Thus, streaming platforms still have some 
protection against lawsuits even if their E&O insurer 
raises the criminal/fraudulent acts exclusion.

Conclusion

Based on viewership trends, the viewing public has 
given the documentary category an enthusiastic “two 
thumbs up.”  Streaming platforms have responded by 
ramping up production on their networks.  But, in 
recent years, streaming platforms and others in the 
industry have come to realize that subjects of docu-
mentaries may not share the same enthusiasm as the 
rest of the viewing public.  Certain of these subjects 
of interest have responded by filing lawsuits, often 
at great cost to their targets.  To effectively mitigate 
this risk, it is crucial for policyholders to review their 
CGL insurance, media liability insurance, and/or 
E&O insurance.   These policies may offer essential 
protection to the streaming platforms and provide 
coverage for the costs of litigation, including defense 
expenses, settlements, and potential judgments.  With 
these protections, streaming platforms can continue 
to invest in more documentaries and related content, 
rather than defense costs and settlements.
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