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Del. Justices Agree Conduent Fraud Verdict Wasn't Proper
By Jeff Montgomery

Law360 (February 3, 2025, 9:40 PM EST) -- Delaware's Supreme Court on Monday affirmed a Superior
Court judge's ruling setting aside a jury verdict that Delaware-chartered Conduent State Healthcare LLC
tried to defraud insurers after paying a $236 million Medicaid settlement in Texas.

The 26-page opinion sided with then-Superior Court Judge Mary M. Johnston, who in early 2023 ordered
a new trial after concluding a jury wrongly determined the insurers denied coverage, saying the jurors
were swayed by an inadmissible document and privileged information.

"The trial was plagued by evidentiary issues, as well as multiple events of overreaching and disregard for
the court's rulings — some of which the court assumed responsibility for," Chief Justice Collins J. Seitz Jr.
wrote in the unanimous opinion.

Judge Johnston, the decision noted, did not rely on the jury's inconsistent verdicts exclusively in ordering
a new trial. She "had a front-row seat in the trial and believed that manifest injustice occurred through
substantial and prejudicial violations" of the court's orders, the opinion said.

"After careful review, we will not second-guess the trial court's conclusion that the jury's verdict was
tainted by errors that confused the jury and resulted in an unfair trial," the justices said.

A footnote in the decision, however, observed that "the insurers will have another opportunity to
litigate their affirmative defenses that Conduent arranged the settlement through fraud or collusion. If
the insurers are successful, they will have no duty to indemnify Conduent regardless of the exclusion
provision."

The coverage dispute stemmed from an underlying suit in May 2014 by Texas against Conduent, then
known as ACS State Healthcare LLC, after the state began investigating it in 2012. According to the 2014
suit, the company signed off on $1.1 billion in claims for orthodontic services, a "substantive
percentage" of which were paid in violation of Medicaid policies.

According to the Texas attorney general's office, claims were being approved for children's braces when,
under state law, only patients with acute cases posing a health risk receive coverage under Medicaid.

Conduent was accused of approving payments for cosmetic orthodontics that were not medically
necessary and falsely reassuring Texas' health department that each request for orthodontics was
properly reviewed by a qualified person.



After reaching a $236 million Medicaid settlement with Texas' attorney general, the insurers argued,
Conduent allegedly tried to defraud them by having the attorney general's office add two claims for
potentially insurable breach of contract and negligence to a complaint originally focused on fraud
sanctions under the Texas Medicaid Fraud Prevention Act.

"After being exposed to testimony and evidence that strayed outside the trial court's pretrial rulings"
during the six-day Superior Court proceeding, "the jury found that Conduent fraudulently and in bad
faith settled the state action," the justices observed.

"At the same time, the jury decided that the settlement was non-collusive and reasonable. The court
found the verdicts could be 'viewed as contradictory." the opinion continued.

The Supreme Court agreed with Judge Johnston's finding that the insurers' breach of the duty to defend
"excused Conduent of its contractual duties to cooperate and seek consent."

On appeal, the only question was whether "the settlement payment of the state action is a loss entirely
'alleging, arising out of, based upon or attributable to fraud."

In the decision, the justices concluded that an insurer cannot refuse to indemnify the covered portion of
a loss by pointing to the gravamen, or most serious part, of a complaint.

Although Conduent submitted the healthcare provider actions and the state action to the insurers for
coverage, the justices noted, the insurers only provided defense coverage for provider actions, citing
alleged fraudulent conduct excluded by the policies.

"We agree with the Superior Court that the insurers' breach of the duty to defend excused Conduent of
its duties to cooperate and seek consent" for its settlement, the opinion said.

Among other findings cited by the justices after argument on Oct. 30, 2024, was the insurers' reference
to an inadmissible press release in front of the jury. The release by Texas' Office of Attorney General
characterized the settlement as a "Medicaid fraud settlement."

The court found that the press release was "unquestionably hearsay" and "had the potential to be
unduly prejudicial," the justices said.

Judge Johnston granted the new trial based on "evidentiary issues with the OAG deposition on written
guestions; the insurers' evidentiary missteps at trial; and an inconsistent jury verdict," they said.

Despite "repeated admonishments" from the court, the justices found, "the insurers used privileged
information logs to imply that Conduent asked its lawyers for advice about how to manufacture
coverage before settling with Texas," prejudicing Conduent.

None of the parties immediately responded to requests for comment Monday.

AIlG Specialty Insurance Co. and Lexington Insurance Co. are represented by Kenneth J. Nachbar, Megan
Ward Cascio and Courtney Kurz of Morris Nichols Arsht & Tunnell LLP, Michael A. Barlow, Michael B.
Carlinsky, Maaren A. Shah and Derek L. Shaffer of Quinn Emanuel Urquhart & Sullivan LLP, John L. Reed
and Peter H. Kyle of DLA Piper and Robert S. Harrell of Mayer Brown LLP.



ACE American Insurance Co. is represented by Robert J. Katzenstein and Julie M. O'Dell of Smith
Katzenstein & Jenkins LLP and Neal M. Glazer and Izak Weintraub of London Fischer LLP.

Conduent is represented by Jennifer C. Wasson and Carla M. Jones of Potter Anderson & Corroon LLP,
Lisa S. Blatt and Matthew B. Nicholson of Williams & Connolly LLP and Robin L. Cohen, Adam S. Ziffer,
Keith McKenna and Orrie A. Levy of Cohen Ziffer Frenchman & McKenna.

The case is AlG Specialty Insurance Co. v. Conduent State Healthcare LLC, case number 35, 2024, in the
Supreme Court of the State of Delaware.

--Additional reporting by Emily Enfinger, Daniel Tay and Michael Phillis. Editing by Adam LoBelia.
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